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In its First Sepors and Qrder the Commission found :hat

Secticn 224 of the Communicaticns Act of 1934, as amended oy z--e
Teleccmmuniicaticns Act of 1936, mandates access to utili:z:ies’
pcles, ducts, conduits and rights-of-way on a nondiscriminatcry
pasis and established five "rules of general applicabilizy" and
several "guidelines" regulating that nondiscriminatory access.
The Commission alsc promulgated rules to implement the newly
enacted written notification provision of Section 224.

The Infrasctructure Owners, a group of electric utilities
with infrastructure networks constructed and maintained for the
purpose of providing electric service, take exception to a number
of the Commission’s "rules" and "guidelines" and seek .
reconsideration of them. The defects in the Commission’s
findings fall intoc three broad categories.

First, Ehe Commission exceeded its statutory authority under
Section 224 in several respects. The Commission went well beyond
the scope of the statute in requiring utilities to expand the
capacity of their existing infrastructure to accommodate new
requests for access by telecommunications carriers or cable
operators; indeed, its decision ignores one of the four express
bases on which access to infrastructure may be denied. 1In
addition, the Commission’s finding that utilities must permit the
use of reserve electric space until an actual need develops gJoes
beyond the Commission’'s province, ignores the realities of

electric operations, and threatens the public interest. Finally,

iii



the Commission has impermissibly intruded -- without a statuzary
\ pasis cherefor -- in matters of state jurisdictien in £inding

%] that u:tilities should use eminent domain authority granted under

\ state law tO expand their rights-of-way for the benefit of neon-
1\ electric third parties.

‘ Second, some portions of the Commission’'s decision are

The Commission adopted a 4S5-day

§ arpizrary and capricious.
f response requirement without ever noticing the issue and witheou:
N

| any mention of it in the Commission’s decision. Similarly, the
il

modification costs issue was not noticed. Several other aspects

of the Commission’s decision are arbitrary and capricious because

‘\‘ record support for them is lacking.

\\ Third and finally, the Commission’s decision embraces a
‘; construction of Section 224 that impermissibly violates

N% Congressicnal intent in several respects. The requirement that
1

iw rates, terms and conditions of access be uniformly applied

\‘ affectively emasculates the Congressional intent -- illustrated
\i coth in the express language of the statute and in its
_egislative history -- in favor of negotiated access agreements.
]:\ The agency’'s finding including transmission facilities in the
scope of Section 224 and allowing for the placement of equipment
\ other than coaxial or fiber cable on or in utilities’

| infrascructure also contradicts the express language of the

- statute and, therefore, Congressional intent.
|
L

| \ In addition to those aspects of the Fizst Report and Oxder

on which they seek reconsideration, the Infrastructure Owners

|
3‘] iv
n

|
.



also seek clarificacion of two ambiguous aspects of the
Commission’s decision. Specifically, the Commission should
clarify chat the 60 day writzen notice pericd will not apply in
.nscances (cf a non-emergency or non-routine nature) where che
dtilicy 1tself does not have the discretion to delay 60 days
before undertaking the modification or alteration -- because :i:
is eicher subject to a state or local requirement or because :the
public interest dictates that the modification be performed more
quickly. The Commission also should clarify that it intends to
permit a respondent to an access dispute to file a response to a
complaint, and that the Commission will consider that response,
before the CcmmissicA acts upon the complaint.

In sum, the Infrastructure Owners support the Commission’s -
efforts to implement rules and regulations that further the de-
regulatory and pro-competitive policies of the Telecommunications
Act of 1996. The Infrastructure Owners’ requests for

reconsideration and clarification are consistent with those

policies and should be adopted by the Commission.



BEFORE THE

Federal Communications Commission

WASHINGTON, D.C. 20584

In the Matter of

Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996

CC Docket No. 96-98

T s kP Nt

To: The Commissicn
PETITION FOR RECOMSIDERATION AMD/OR
CLARIPICATION OF THER PFIRST REPORT AMD ORDER =
ON BEEALY OF
AMERICAN ELECTRIC POWER SERVICE CORPORATION,
COMMOMWEALTR EDISON COMPANY, DUKE POWER COMPANY,
ENTERGY SERVICES, INC., NORTEERN STATES
POWER COMPANY, TER SOUTHERN COMPANY
AND WISCONSIN ELECTRIC POWER COMPANY
American Electric Power Service Corporation, Commonwealth
Edison Company, Duke Power Company, Entergy Services, Inc.,
Northern States Power Company, The Southern Company, and
Wisconsin Electric Power Company (collectively referred to as the
"Infrastructure Owners®), through their undersigned counsel and
pursuant to Section 1.429 of the rules and regulations of the

Federal Communications Commission ("FCC" or "Commission") submit

this Petition for Reconsideration and/or Clarification of the

Eizsc Report and Order, CC Docket No. 96-98, released August §,



~356 (hereinafter "Firsc R240"), in the above-captioned
srcceeding. ¥
INTRODUCTION

> The Infrastructure Owners are investor-owned slec:zr:.:
Or pcwer utlilities (or parents, subsidiaries or affiliates c¢
electric or power utilities) engaged in the generacion,
transmission, distribution, and sale of electric energy.¥ The
Infrastructure Owners ocwn electric energy distribution systems
that :include millions of distribution poles and thousands of
miles of conduits, ducts and rights-of-way, all of which are used
tO provide electric power service to millions of residential and
business customers. To the extent those facilities are used for
communications and the state in question has not preempted the -~
FCC’s jurisdiction, the Infrastructure Owners are subject to
regulation by the Commission under the federal Pole Attachments
Act, 47 U.S.C. § 224, as amended.l The Infrastructure Owners

have a vital interest in, and are directly affected by, those

{ oo SAEIERAQ. In-she Masier of Imlamantaticn of S Lachl

’ . ' :
Docket No. 96-98, released August 8, 1996, 61 Fed. Reg. 45,476
(Aug. 29, 1996).

U A general description of each of the Infrastructure Owners
is attached hereto as Appendix I.

=4 Some of the Infrastructure Owners provide energy service in
states chat have preempted the Commission’'s jurisdiction under
Section 224 by making the certification required by 47 U.S.C.

§ 224(c) (2), and are therefore subject to state regulation of
pole attachments. Nonetheless, because the federal statute
serves as the loose "benchmark® on pole attachment and related
issues, all of the Infrastructure Owners have a significant
interest in the Commission’s actions concerning such issues.

2



portions of the Commission’s Firsc R&0 addressing Sect:ion 224:°
dccess and denial of access to> poles, ducts, conduits and rignts-
cf-way, and Section 224(h), written nctification of incended
modifizacicns to poles, ducts, conduits and rights-of-way.*

2. In general, the Infrastructure Owners seek
reccnsideration of the Commission’s First R&0Q in the above-
captioned proceeding for the following reasons:

o The FCC’'s requirement that utilities expand capacity :t2
accommodate requests for access is in excess of its statutory
autherity and is otherwise an impermissible construction of the
Pcle Attachments Act;

° The FCC's requirement that a utility allow the use of
its reserve space until it has an actual need for the space is in
excess of its statutory authority and is otherwise an
impermissible construction of the Pole Attachments Act;

° The FCC's requirement that electric utilities exercise
their powers of eminent domain to expand capacity for third party
telecommunications carriers is in excess of its stacutory
authority and is otherwise an impermissible construction of the
statute;

® The FCC failed to provide sufficient notice of agency
action in requiring that access to poles be granted within 45

days of a request for access;

Y The Commission’s discussion of these issues is found in

¥s 1119-1240 of the Firsat R&Q.



° The FCC’'s suggesticn that other than wireline equipmern:
can ze placed on a utilizty’'s infrastruczure is an impermissiz.as
ccnstruction of the Pole Attachments Act;

° The FCT's determination that a utility may not restric:
access o infrastructure to its own highly skilled and trained
emplcyees is arbitrary and capricious;

® The Commission improperly promulgated rules
implementing Section 224(i) of the Pole Attachments Act in a
rulemaking relating to Section 224 (h);

® The FCC vioclated the express language of the Pole
Attachments Act in requiring uniform application of the rates,
terms and conditions of access because that requirement fails to
give effect to the statutory provision for voluntary -
negotiations, which are not limited by the requirements of the
Pole Attachments Act;

® The FCC violated the express language of the Pole
Attachments Act in finding that transmission facilities are
subject to access; and,

° The FCC violated the plain language of the Pole
Attachments Act to the extent it concluded that the use of any
single piece of infrastructure for wire communications triggers
access to all other infrastructure.

3. In addition, clarification is sought by the
Infrastructure Owners with respect to the following issues since

the intent of the Commission is unclear from its decision:
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|
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\
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That only reasonable efforts are required to prov:ide ¢
days advance notice of non-routine or rncn-emergency
medifications; and,

° That tle procedures fcr resolution of access complainzs
include full consideration of the position of both the
complainant and the respondent.

4. In their Comments and Reply Comments in the rulemaking
proceedings below,i tha Infrastructure Owners alsc asserted
that, to the extent the Commission interpreted Section 224 (f) as
mandating access to utilities’ poles, ducts, conduits and rights-
ocf-way, the statute raises constitutional takings questions.
Although the Commission held that Section 224 (f) (1) does, in
fact, mandate access to utilities’ poles, ducts, conduits and ~
rights-of-way, unless one of the exceptions provided in Section
224 (£) (2) for denial of access is applicable, gses, &.9., EizxstC
R&Q, 9 1187, it declined to address the constitutionality of
mandated access, finding that it did not have jurisdiction to
decide the constitutionality of a federal statute. Jd. Because
the FCC has already acknowledged its lack of jurisdiction to
address the constitutionality of mandated access, the
Infrastructure Owners have not argued that question here. The
failure to argue the issue should not, however, be interpreted as

an admission on the part of the Infrastructure Owners that

¥ Netice of Proposed Rulsmaiking. I the Matter of

i v, b i On o . £ QN $ o Pravi =)y i . L]

- Qmmun i ion Ac - 396, CC Docket No. 96-98, released
April 19, 1996) ("NPRM").



Secticn 224 (£) (1) is censtituticnally firm; ner should -he
SMlssicn T2 argue :the issue be ccnstrued as a waiver of any r.zas

......

S0 cra_lange the constituzionalizy of Section 224 (f) (1) :inm any

Sther groceeding or forum.¥ Further, che Infrastructure Cwners

§

submiz zhat the FCC exceeded its statutory authority in
construling Section 224 (f) (1) as mandating access to utilizies’
poles, ducts, cenduits, and rights-of-way. See, e.g., 24 F.3d
2141 2.C. Cir. 19%4) (statutes should be construed to defeat
administrative orders that raise substantial constitutional
questions) .2

5. The above-referenced aspects of the Commission’'s First
R&Q, if allowed to stand, will have direct, adverse impacts on
the Infrastructure Owners. For this reason and in light of the{;

participation in the rulemaking proceedings below, the

&/ The Commission’s statement that a "utility’s obligation to
permit access under section 224(f) does not depend upon the
execution of a formal written attachment agreement with the party
seeking access," Firat R&Q, Y 1160, further supports the
constitutional taking argument. The permanent physical
occupation of a utility’s infrastructure without any type of an
agreement as to the terms and conditions of access (especially an
allocation of risk and liability) constitutes a gross invasion of
private property. Such an invasion is a taking without regard to
the public interest involved.

, 450 U.S. 419, 426 (1982). The
Infrastcructure Owners seek reconsideration and rescission of the
Commission’s finding that a written agreement is not required
before the access obligation is triggered; the Commission should
find that access may not be granted to a utility’s infrastructure
apsent a binding agreement secting forth the rates, terms and
conditions of access.

u Wisconsin Electric Power Company does not join in the
constitutional argument.



M'uuymm____mw

Infrastructure Cwners have standing to seek reconsideracizn ars

clarzficacion of the Fizgt RE0, as fully discussed herein.¥
ARGUMENT
I. Applicable Legal Standazds
5. An agency construing a statute should be mindful cf :the

iwo-step ingquiry set forth by the Supreme Court.¥ The first

step is to determine if Congress has directly spoken o the
issue. If the intent of Congress is clear, either from th
Language cf the statute itself or from the use of "traditional
tools of statutory construction," an agency, like a reviewing
court, must give effect to the unambiguously expressed will of
Congress.X¥’ Furthermore, courts require that an agency
adequately articulate the reasons underlying its construction of-~
a statute so that a reviewing court can properly perform the
analysis set forth in Chevron.®/

7. In.the sections that follow, the Infrastructure Owners
demonstrate that the Commission has failed to follow these well-

settled principles of statutory construction in a number of

¥ See Panhandle Eastern Pipeline Co., 4 FCC Rcd 8087, 8088
(1989) .

¥ Chevron, U.S.A., Inc. v, NRDC, Inc., 467 U.S. 837 (1984).

i ACLU v, Federal Communications comm'n, 823 F.2d 1554, 1568

(D.C. Cir. 1987) (citing Landxeth Timber Co. v. Landrech, 471
U.S. 681, 685 (1985)).

W Sse Acme Die Casting v. NLRR, 26 F.3d 162, 166 (D.C. Cir.
1994); Laeco v, Havs, 965 F.2d 1081, 1085 (D.C. Cir. 1992) ("In
the absence of any explanation justifying (the agency’s position]
as within the purposes of the act . . . , we are unable to
sustain the Commission’s decision as reasonably defensible.")

7




instances in'promulgacing rules to implement new Secrions 224 . °
and 224:h) of the Pole Attachmenzs Ac:t. Accordingly, tne
Commissicn must use the process cf reccnsideration and
clarificaticon o ccrrect clear errors in its decision.

II. Reconsideration Is Mandated Because the Commission

Exceeded Its Statutory AUChOZity

A. The Commission Exceeded Its Statutory
Authority in Requiring that Utilities Expand
capacity to Accommodate Requests For AcCess

8. The Commission’s determination that utilities must
expand capacity to accommodate requests for access is contrary to
the express intent of Congress. In the Firat R&0, the Commission
reasoned that because "[a] utility is able to take the steps
necessary to expand capacity if its own needs require such
expansion(,] (tlhe principle of nondiscrimination established by
Section 224 (f) (1) requires that (a utility] do likewise for
telecommunications carriers and cable opcratota."*” Based on
this reasoning, the Commission determined that "lack of capacity
on a particular facility does not automatically entitle a utility
to deny a request for access," and therefore "before a utility
can deny access it must explore all accommodations in good
faith. "/

9. The Commission’s interpretation of the

nondiscriminacion provision fails to give effect to the

limitaticns set forth in Section 224(f) (2). The plain language
#  pirsc R&O, ¢ 1162.
/ ig.



of Seczion 224(f) (2) clearly gives a utility the right =3 deny
access rased on insufficient capacity. Section 224(f) (2) szaces:

b

Notwithstanding paragraph (1), a utility providing eleczr:z
service may deny a cable television system or any
talecommunications carrier access to its poles, ducts,
cenduilts, or rights-of-way, on a non-discriminatory casis
where chere is insufficient capacity and for reasons cf
safecy, reliability and generally applicable engineer:.ng
purposes.
The only qualification that Congress included in this section :s
tha: any denial of access due to insufficient capacity must be
done on a "nondiscriminatory basis." This language is
unambiguous and, as such, lends itself to only one
interpretation. An electric utility has the right to deny access
if it determines that there is insufficient capacity, so long as
that determination is made on a nondiscriminatory basis. -
10. Although the plain language of the statute includes
only one qualification, the Commission’s interpretation reads
another substantial qualification into it. Under the
Commission’s interpretation, Section 224(f) (2) would read as
follows:
Notwithstanding paragraph (1), a utility providing electric
service may deny a cable television system or any
telecommunications carrier access to its poles, ducts,
conduits, or rights-of-way, on a non-discriminacory basis
where there is insufficient capacity,
and for reasons of safety, reliability and generally
applicable engineering purposes.
If Congress had intended to qualify a utility‘’s right to deny
access in the manner suggested by the FCC, Congress would have

drafted the statute to include such language.



i

11. Secticn 224(f) (2) manifests Congress’'s understarnding

that "a utility providing electriz service" must be given wide

infrastructure cecause of the nature and :importance of :zna
underlying service for which the infrastcructure is used --
electric service. Congress intended to bestow on electric
utilities the "right" to make this determination without having
to justify a decision pogt to expand its capacity. Secticn
224 (f) (2) reveals Congress’'s conclusion that the determination cof
whether sufficient capacity exists to accommodate access to a
pole, duct, conduit or right-of-way must be left to the judgment
of the electric utility, based on its assessment of whether
access comports with safety, reliability and generally applicabls
engineering standards.

12. A second glaring fault in the Commission’s logic is its
actempt to eipand the nondiscrimination principle in
Section 224 (f) (1) so that a telecommunications carrier requesting
access is afforded the same infrastructure rights as a utility
angaged in its core utility services. In fact, this
interpretation of the nondiscriminatory access provision of
Section 224(f) (1) conflicts with Congress’s intent. Congress
expressly addressed the issue of nondiscrimination with respect
to a utility subsidiary that offers telecommunications or cable
televigion services, by requiring that a utility treat that
subsidiary in the same manner as it does other providers cf such

services. The Commission itself cbserved that "the

10



nondiscriminaticn requirement of Secticn 224 (f) (1)

sronibits a utility from favering itself or its affiliaces wi-~

L] -~

e/

servoses. =" Thus, a utility’s ability to expand capaci:zy Zzor

1Ts ccore utility services should have no bearing on, nor ccnfer a
similar right on, telecommunications carriers seeking access to
such facilities.

B. The Commission Exceeded Its Statutory Autherity by
Requiring a Utility to Allow the Use of Its Reserve

Space Until It Has an Actual Need for the Space

13. In the Firsc R&Q, the Commission determined to allow

"an electric utility to reserve space if such res?rvation is
consistent with a hona fide development plan that reasonably and
specifically projects a need for that space in the provision of ~
its core utility service."d/ The Commission further decided
that "(t]lhe electric utility must permit use of its reserved
space by cable cperators and telecommunications carriers until
such time as the utility has an actual need for that space."i¥
14. As discussed above, Congress plainly and unambiguously
gave electric utilities the right to make capacity determinations
when considering requests for access. A denial need only be

administered in a nondiscriminatory manner vis-a-vis cable

operators and telecommunications carriers. Nothing in Section

224(f) (2) limits a utility’s ability to plan for future expansion

s/ Firsc R&Q, 9 1168 (emphasis added).
4/ Firsc RO, 1 1169.
- id.

11




by reserving capacity. Indeed, Congress was well aware of an

alectric utility’s need to reserve capacity when i: gave
iTi.lzies the right to deny access based cn insufficient
capacity. IZ it had intended to change the gzatug guo, Congress

would nave included language in the statute that could reascnably
De interpreced to limit this utility practice. Thus, the
Commission’s determination to further qualify a utility’s right
9 reserve capacity viclates Congressional intent.

15. As noted above, the Commission limited a utility'’'s
right to use its reserve space to instances where such
reservation is "consistent with a hona fide development plan that
reasonably and specifically projects a need for that space."

This standard is vague, ambiguous and unworkable, and ignores thé
realities of a utility’'s core business of providing electric
service. Many utilities’ development plans are under constant
review and revision to account for regulatory and market
uncertainties caused by federal efforts to deregulate the
electric industry. By restricting a utility’s right to reserve
capacity, the Commission is forcing a utility to either expand
its business based on sheer speculation of load growth, or to
face repeated complaints by entities seeking access to reserve
capacity. The provision of safe, reliable electric service
cannot be conditioned on a utility’s ability to satisfy this
unworkable standard.

16. As a practical matter, the reservation of capacity must

remain within the exclusive authority of the utility, and any

12



reservation of space by a utility should be considered

w0
"

esumptively reasonable. Just bDecause a utility is nec
Surrently using "capacizy" doces nct mean that such capac:iz
should ze available £cr use by others, such as teleccmmunicat:izns
carriers and cable companies. Utilities routinely allocate
certain space toO be used in the event of an emergency. rFor
example, if certain ducts collapse, the utility’s contingency
£lan calls for the immediate substitution of other ducts.
Surely, this space cannot be considered "reserve." At a minimum,
the Commission must clarify that the obligation to provide access
does not extend to space that is needed for emergency purposes.
17. The idea that a party can use space on an interim
basis is simply impractical and unworkable. Once =
telecommunications carriers and cable companies are using a
utility’s infrastcructure, and serving telecommunications
interests, a'utility simply will not be able to recapture such
reserved space in the time necessary to effectively serve its
core utility business. Indeed, according to the Commission, at
the time the utility seeks to recapture its reserve space, the
utilicy must provide the user an "opportunity to . . . maintain
its attachment®” by expanding capacity.i’/ This requirement
could be used by attaching entities to claim that the utility
must allow the user to stay on or in the facility until the
utility construct additional capacity. A utility’s ability to

provide dependable service would be severely threatened by such

¥ First RO, 1 1169.
13



an cbligation because cof the significant engineering and
cInstruction time involved in expanding capacity.

18. EZven if the Commission crafted a rule that allowed a
UZillty o _mmediately recapture its reserve space, in che real
world, cnce a telecommunications carrier or cable company is
using a utility’s infrastructure, it will be difficult to reclainm
that capacity. Telecommunications carriers simply will not
vacate a utility’s facility short - of litigation if the withdrawal
will likely result in the interruption of service to
telecommunications customers. For this reason, any requirement
to allow telecommunications carriers and cable operators access
COo a utility’s reserve space will effectively eliminate a
utility’s use of that space altogether. As such, and in light of
the above reasons, the Commission’'s determination on access to
reserve space is arbitrary and capricious and must be reversed.

c. The PCC Eas No Authority to Require Rlectric Utilities
to Exercise Their Powers of Eminent Domain to Expand

13. In its discussion of access :c.polel, conduits, and
rights-of-way in the First R&Q, the FCC articulates its view of
utilities’ obligations with regard to private property rights.

Specifically, the FCC states:

a8/ Wisconsin Electric Power Company does not join in this
section of the parties’ Petition for Reconsideration and/or
Clarification.
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We felieve that a utility should be expected =2 exerzise .
eminent domain authoriily to expand an existing rignz-of-wa
over private property .n order to accommodate a request Faov
access, just as it would be required to modify its goles o

-~

cenduits to permit attachments.id

()
w

.

~<

-

In suppcr:s <¢f this position, the FCC further states:
Congress seems to have contemplated an exercise of eminen

domain authority in such cases when it made provisicns £z

an owner of a right-of-way that 'intends to modify cor alzer
such...right-of-way...’ .&/

The FCC’'s position goes well beyond Congressional intent or any
reascrniable construction of Section 224 with regard to access :o
utilicy infrastructure. Requiring electric utility owners to not
only provide access to established rights-of-way but also to
condemn properties ar the request of telecommunications carriers
is without any support in the statute.d Accordingly, this

position must be reconsidered.

20. As the FCC notes in the First R&Q, the scope of a

utility’s ownership or control of an easement or right-of-way is

¥ First R&Q, at § 1181, (footnote omitted).

@/ id. (footnote omitted).

&/ Although the Pole Attachments Act was enacted some 18 years
ago, requiring utilities to exercise their eminent domain
authority to expand rights-of-way has never been considered a
part of that statute. Typical pole attachment agreements require
the party seeking access to secure whatever additional rights .are
needed by that party before access can be granted consistent with
the underlying easement or right-of-way. This practice correctly
assigns the obligation of securing additional rights to the party
requiring those rights. The 1978 Pole Attachments Act gn@ the
1996 amendments to it permit ‘piggybacking’ on the utilities’
existing poles, ducts, conduits and rights-of-way -- they do not

require utilities’ to secure additional poles, ducts, conduits
and rights-of-way.

15



a matcer of state law.®' The authority granted by many stace
eminent domain statutes expressly Limit the use 5f lands
ccndemned by a ut:ilicy to the utility’s own cperations. The
Alabama Ccde, for example, provides that electric or power

companies:

.may acquire by condemnation £Qx a xight-of-way f£or

;hs;:i*ﬁlannn*_‘unnnla****sxﬁ,znssgnn_gz__g:&a. lands
for ways or rignts-of-way.

Many cther states, including those identified to the FCC in the
Comments,®’ limit the exercise of eminent domain authority.i’
The Ohio Code, for example, provides:

Any company organized for manufacturing, generating,
selling, supplying, or transmitting electricity, for public
and private use. . . may appropriate so much of such land,
or any right or interest therein, including any trees,
edifices, or building thereon, as is deemed necessary for -
the erection, cperation, or maintenance of an electric
plant, including its generating stations, substations,
switching stations, transmission and distribution lines,
poles, towers, piers, conduits, cables, wires, and other
necessary structures and appliances.i¥

&  firsg R&O, 9 1179.
2/ Ala. Code § 10-5-4 (1996) (emphasis supplied).

¥/ see, e.9., Comments of Duquesne Light Company at 15 n.26,
identifying the States of Florida, Georgia, New Hampshire, New
Mexicc and Virginia; Comments of PECO Energy at 2, ideatifying
the Commonwealth of Pennsylvania as having such restrictions in
place.

¥  3ee, @.g., Arkansas, Ark. Stat. Ann. § 18-15-503 (199S),
California, Cal. Pub. Util. Code § 612 (Deering 1996), Delaware,
Del. Code Ann. § 901 (1995), Indiana, Ind. Code Ann. § 32-11-3-1
(Burns 1996) Minnesocta, Minn. stat. § 300.4 (1995), Texas, Tex.
Rev. Civ. Stat. art. 1436 (1996), Wisconsin, Wis. Stac. § 32.02
(1994), all restrict the exercise of eminent domain authority to
purposes that further the utility’s own cperations.

&/ Ohio Rev. Code Ann. § 4933.15 (1996).
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AsS the apove passage demonstrates, state statutes frequently
crovide for only a limited exercise of eminent domain power, =r
resu_.tan: use of condemned lands, restricted to the actual

slectric needs cf the urilizy. Utilities, of course, cannot

'a

revide to telecommunications carriers authority that they do ncc
mave trhemselves. Accordingly, the FCC's position is untenable :in
a substantial number of jurisdictions across the country.

21. Section 224, furthermore, does not provide any
statutory basis for application of the FCC’'s position in those
jurisdictions where eminent domain authority has not been
expressly limited. Section 224(c) (1) makes clear that it does

not grant to the FCC jurisdiction over "rates, terms, conditions,

=

or access to poles, ducts, conduits, and rights-of-way as
provided in subsection (f£) in any case where such matters are
regulated by a State." In order to assume and retain
jurisdiction over rates, terms and conditions for pole
attachments under Section 224, a state must make certification to
the FCC, implement rules and respond promptly to complaints.¥’

No such conditions are placed in Section 224 on a state’'s
jurisdiction over, or its regulation of, access to poles, dJducts.
conduits and rights-of-way; the fact of regulating this subject

matter is alone sufficient to establish state jurisdiction over

ic.

&/ 47 U.S.C. § 224 (c) (2)-(4).
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